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ORDER 

                The Assistant Executive Engineer, PH SubDivision  KWA  Malappuram
    submitted a representation on 21.12.2009  seeking the following relief :
Quash the Invoice dated 28.11.2008 for Rs 11,89,235/-on Consumer no: 14936 issued by the Assistant Engineer KSEB Malappuram and all the orders and decisions associated with it including the order dated 29.10.2009 of CGRF Kozhikode .
Counter statements of the Respondent was obtained and hearing of both the parties conducted on 10.2.2010 and 17.02.2010 and 29.6.2010  .

The APTS wing of  KSEB inspected the premises of the above consumer , namely pump house of KWA, on 22.11.2008 and found that consumption of R and Y phases of the load are not recorded in the 3 phase meter installed in the premises due to rusting of contacts of the wires. The defect was rectified immediately. The Assistant Engineer issued invoice by assessing the short recording of consumption assuming that one phase reading is missing for June 2007 and July 2007 and two phase readings are missing for the periods thereafter till 11/08.The invoice issued was for Rs 11,89,235/-
The Assistant Engineer had issued the invoice as if it is towards the penalty for unauthorized additional load ‘under section 126’ of the Electricity Act 2003and accordingly  heard the review petition on the matter. The demand was confirmed by him and he advised the KWA to file appeal to Deputy Chief Engineer Manjeri if necessary which is the route for remedy available for consumers charged for offences under section 126 of the Act 2003. 
The Deputy Chief Engineer directed the Appellant to pay 50% of the assessed amount  for hearing the appeal , which again is the provision under Section 127 of the Act. The Appellant moved the Hon: High Court and obtained a direction to file a petition to CGRF. The CGRF upheld the demand . 
The representation with the pleas noted above was submitted to the under signed in the above back ground. 
The contentions/arguments/points raised by the Appellant in the representation and during the hearing are summarized below:
The mahazar dated 22.11.2008 explains the defects in the meter connections resulting in short fall in the recorded consumption which has lead to short assessment . But a notice issued on 28.11.2008 itself allege that  ‘unauthorized additional load’ was detected in the premises, directs the consumer to remove the additional load  and informed that provisional assessment will follow. The invoice raised and covering letter  issued on 28.11.2008  repeat  that  unauthorized additional load was detected..  In fact there was no unauthorized load in the premises nor had the scene mahazar mentioned anything like that. The assessment officer heard the consumer and issued orders on the objection on the same grounds. Even the Deputy Chief Engineer had upheld the action of the Assistant Engineer in assessing under Section 126 of the Electricity Act 2003.  Knowing fully well that action under Section 126 of the Electricity Act 2003 is not warranted in this case, this was done with ulterior motive of harassing the consumer. Hence the invoice and notices are illegal and arbitrary. 
The Respondent had pointed out that issue of bill under section 126 of the Act 2003 was an error only when the matter came up before the Hon:High Court. There were no offences alleged under Section 126 of the Electricity Act 2003 nor unauthorized additional load in the scene mahazar and hence the claims are to be quashed.

On inspection in 11/2008 the Respondent found that two phases were not recording. How could they assume that one phase was not working in 6/07 and 7/07? Variation in consumption was normal for the pump house depending in actual pumping time which again depends upon availability and demand for water. The reduction in consumption for 6/07 and 7/07 was normal. 

The re-assessment for  6/07 and 7/07 was without any basis and is arbitrary. The Respondent did not produce any rationale for claiming the short assessment for 6/07 and 7/07.
The Kerala Government has approved the one-time settlement of arrears of KWA to KSEB as per GO (MS) 45/2008 WRD dated 26.9.2008 by which the arrears outstanding as on 31.3.2008 have been  fully discharged after making a one time payment .  The  arrears as on 31.3.2008 has been frozen .  Hence the claims pertaining to periods prior to 31.3.2008 can not be demanded now. 

It was the responsibility of the staff of the Respondent who visit the premises to find out the defects in the meter. If the Respondent had detected the defects in the metering system in time and correct demand raised every month the amounts demanded upto 3/2008 would have been written off as per the Government Order. The consumer had been put to heavy burden due to the lapses on the part of the Respondent. This is a penalization on the consumer. 
The contentions/arguments/points raised by the Respondent in the counterstatement and during the hearing are summarized below: 

The settlement of arrears as on 31.3.2008 as per the Government Order is related to arrears due as on 31.3.2008 in the book of accounts of KSEB on the date. The GO is not applicable to demands raised after 31.3.2008. 
The notice and assessment made under Section 126 and review made under Section 126 were due to an error and this had been recorded in the order of the CGRF .
The consumer has not been penalized , only actual amounts due for the assessed consumption had  been claimed. 
The consumption in the pump house should be proportional to the pumping of water. Water pumping will not vary much from time to time.Hence it is clear that there had been short assessment.
Discussion and Findings:

After finding that consumption on two phases of the service is not being recorded due to rusting, loose contact etc in the connections, the action of KSEB in issuing the notice and raising the Invoice under Section 126 is surprising. How can an error in the metering system be classified under Section 126 of the Electricity Act 2003? The concerned Engineer had heard the consumer and issued orders under Section 126 and advised to appeal to Deputy Chief Engineer! The Deputy Chief Engineer had advised the consumer to remit part payment under Section 127 ! No responsible officials had gone through the site mahazar! Later  when the matter came up for judicial review in the Hon:High Court ,the Respondent gracefully admitted the error. This is a fit case where the whole claim of reassessment is made under wrong provisions of the Electricity Act 2003 and it can be set aside without second thought.
The Respondent has reassessed the consumption of the Appellant assuming that one phase reading is missing for June 2007 and July 2007 and two phase readings are missing for the periods thereafter. But they could not explain the basis for the assumption except that there are short falls in recorded consumption in the periods concerned. It is true that there are short falls in the consumption recorded for the periods. The consumption for the months prior to May 2007 was around 30000 units. The consumption for the months of June and July 2007 is around 20000 units per month. But it can be seen that the consumption of water would be generally lesser during rainy months. This is substantiated by similar low consumption in June 2009 also. Hence it is not proper to reassess the consumption for June and July 2007 in an arbitrary manner assuming that one phase had been left unrecorded. . Reassessment shall not be done for 6/07 and 7/07 (20240 units and 20310 units).

But there is abnormal fall and variations in the recorded consumption from August 2007  to December 2008. Hence it  can be found  that the meter had not been recording consumption correctly from August 2007. The Appellant contends that there are considerable variations in monthly consumption due to factors like availability of water etc. This may be true but the abnormal fall as well as variations in monthly consumption from August 2007 to November 2008 can not be explained by this reasoning. The monthly assessments from August 2007 clearly deserve revision.
But the method of revision adopted by the Respondent do not have regulatory sanction. The regulations such as Kerala Electricity Supply Code and Terms& Conditions of Supply of KSEB   do not provide for reassessment based on assumptions. 
The relevant regulations are reproduced below:
Supply Code :
19.(2) If Licensee is unable to base a bill on meter reading due to its non-recording or malfunctioning, the Licensee shall issue a bill based on the previous six months average consumption. 

Terms &Conditions of KSEB: 
33.  (2) If the Board is unable to raise a bill on meter reading due to its non recording

or malfunctioning, the Board shall issue a bill based on the

previous six months average consumption…. If the average consumption for the previous

six months cannot be taken due to the meter ceasing to record the

consumption or any other reason, the consumption will be determined

based on the meter reading in the succeeding three months after

replacement of meter.

42(3)…….. If the existing meter after having found faulty is replaced with a new one, the consumption recorded during  the period in which the meter was faulty shall be reassessed based on the average consumption for the previous six months prior to replacement of meter. If the average consumption for the previous six months cannot be taken due to the meter ceasing to record the consumption or any other reason, the consumption will be determined based on the meter reading in  the succeeding six months after replacement of meter and excess claimed if any, shall be adjusted in the future current charge bills.

From the above it is clear that any reassessment due to malfunctioning of the metering system has to be based on averages , either of the preceding months or succeeding months as the case may be. 
In the instant case the consumption recorded up to 7/07  are found to be stable. Hence the reassessment from August 2007 has to be based upon the average of 6 months prior to August 2007. 
The Appellant has contended that in view of the GO dated 26.9.2008 they are not liable to pay any arrears pertaining to periods before 31.3.2008. The GO states that the KSEB will ‘freeze the arrears as on 31.3.2008’. That does not mean that KSEB can not raise any legitimate fresh demand pertaining to periods prior to 31.3.2008. An amount become ‘due’ only when a demand is raised and the same amount become ‘arrears’ when the dues are not paid. Hence the above GO do not bar the KSEB from raising fresh legitimate demands pertaining to any periods before 31.3.2008 if such amounts are found to be recoverable as per statutes. The Supply Code 2005 also uphold this as per Section 24(5):
 If the Licensee establishes that it has undercharged the consumer either by review or otherwise, the Licensee may recover the amount undercharged from the consumer by issuing a bill and in such cases at least 30 days shall be given for the consumer to make payment against the bill. While issuing the bill, the Licensee shall specify the amount to be recovered as a separate item in the subsequent bill or as a separate bill with an explanation on this account

The only question to be examined here is whether the KSEB has ‘established’ the under recovery. A review of the consumption pattern of the Appellant for around 42 months between June 2006 to January 2010 show that the consumption recorded between August 2007 to November 2008 shows abnormal fall and variations. While the consumption for the other periods vary between 20000 units to 35000 units per month , the recorded consumption from August 2007 to November 2008 vary between 6870 units to 12930 units per month. The Appellant has no case that actual pumping during the periods under review (8/2007 to 11/2008) was less by around 70%. These data along with the findings of the Respondent in the premises on 22.11.2008 that connections to the meter from two phase lines were having corrosion, rust and breaks  are sufficient to establish the under recovery. 
I am inclined to dismiss the contention of the Appellant  that KSEB can not recover any legitimate dues for the periods  prior to 31.3.2008 due to the GO under reference. 
More over the provisions of the  Kerala Electricity Supply Code can not be over ruled by any Government order. 
But the Appellant has a case when he points out that the KWA would have been exempted from paying the charges had the claim been raised  in time. The short assessment bill has come up due to the serious lapses on the part of the officials of the KSEB Malappuram office.  If the staff and officers in charge of the Billing had been alert the sudden short fall in the recorded consumption from August 2007 would not have gone un-noticed. The Licensee shall forego the interest on the dues as a cost of this lapse. 
 The conclusions that can be arrived in this case based upon the facts and statutes are summarized as follows:

a) The invoice issued for Rs 11,89,235/- on 28.11.2008 shall be set aside due to two reasons: (i) The Licensee can not issue demands under section 126 due to the metering system being defective  and (ii) the demand in cases where the metering system was ‘non recording or malfunctioning’ has to be based on previous or succeeding averages .The statutes do not provide for computation or assumption  of consumption during meter-defective-periods. 
b) Reassessment shall not be done for June 2007 and July 2007 .

c) The reassessment for the periods from August 2007 to November 2008 shall be based on previous averages as noted above. 

d) Fresh invoice, attaching there on the calculation details, may be issued to the consumer providing 30 days for payment under  Section 24(5) of Supply Code. Installment facility may also be provided for payment if requested. 
. 
Orders: 

Under the circum stances explained above and after carefully examining all the evidences, arguments and points furnished by the Appellant and Respondent on the matter, the representation is disposed off with the following orders:

1. The Invoice dated 28.11.2008 for Rs 11,89,235/-on Consumer no: 14936 issued by the Assistant Engineer KSEB Malappuram and all the orders and decisions associated with it including the order dated 29.10.2009 of CGRF Kozhikode  are set aside.

2. The Respondent shall be free to raise fresh short assessment invoice for the relevant periods as per the guide lines given above and as per the provisions in the Supply Code 2005 and the Terms &Conditions of Supply  of KSEB .
3.  No order on costs
Dated this the 30th   day of  June 2010 ,

P.PARAMESWARAN
Electricity Ombudsman

No P  116/09  /  599 / dated 01.07.2010
                    Forwarded to: 1 The Assistant Executive Engineer

                                                 PH SubDivision  KWA  Malappuram
                                           2.The Assistant Executive Engineer

                                                   Electrical Sub Division MALAPPURAM                                               
                   Copy  to :

                                    1. The Secretary, 

                                         Kerala State Electricity Regulatory Commission 

                                         KPFC Bhavanam, Vellayambalam, 
                                         Thiruvananthapuram 695010

                                    2.  The Secretary ,KSE Board, 

                                          VaidyuthiBhavanam ,Thiruvananthapuram 695004

                                    3.   The Chairman , CGRF,KSE Board , 

                                              Gandhi road Kozhikode
                   Copy communicated to :  Advocate Smt.S.Ambika Devi,
                                                            (Standing Counsel KWA) 
                                                            Udayagiri, 48/2421E, Elamakkara , KOCHI  26
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